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The question as to whether a stock dividend may 
properly be subjected to a Federal original issue tax has 
been reviewed by the United States Circuit Court of Appeals, 
Second Circuit, with the result that it has been held that 
such a tax imposed upon a stock dividend was a valid levy. 
The court thus followed the Treasury regulations which 
have long classified a stock dividend as an “original issue.” 
In its opinion, the court observed: “So far as we are 
informed, no court has ruled upon the taxability of a stock 
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and subsequent re-enactment of the stamp tax provisions 
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Outside state... 
Home state... 
ANY state... 


CT Representation! 


When a lawyer working on the job 
of organizing a corporation finds that 
for one reason or another it must be 
organized under the laws of some out- 
side state, the first thing he thinks of, 
likely as not, is C T service—C T to 
assist him in filing the papers, C T 
to serve him as the client’s statutory 
representative. 


But nowadays many experienced 
lawyers are adopting the policy of des- 
ignating C T Representation even when 
the client’s business headquarters are 
in the state of organization. They find 
that thus segregating statutory office 
from business office goes a long way 
towards segregating tax bills, tax pay- 
ments, and correspondence over cor- 
porate reports, from regular business 
affairs; that it assures notification of 
lawsuits, summonses and subpoenas 
and all legal process going, not to a 
busy business office (perhaps, where an 
employe is involved, to that very 
employe), but to a separate statutory 
office; which in turn assures all such 
matters passing through the lawyer’s 
hands as they should—because C T 
ene pe is furnished only for 
and through each company’s own lawyer. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regulation, 
or taxation of business corporations. It will be mailed regularly, 
postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested i in corporation matters, upon written 
request to any of the company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, 


a sous and very convenient form of binder will be furnished at 
cost ($1.50). 
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Dallas, Tex.. 1309 Main Street 
Detroit. 719 Griswold Street 
Dover. Del., 30 Dover Green 
Jersey Oity. 15 Exchange Place 


Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys com: 
cmpiate up to te 
offi information and 
data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 

papers, hold incorporators’ 

and perform all 

other clerical steps neces- 

sary for incorporation or 

ification in any juris- 
ction; 


—under direction of attor- 
furnish the statutory 
ce or agent required for 
either domestic or —_ 
corporation in any j 
diction; 
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The Corporation Trust Company, frre 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets al 


ways 
approximating a million dollars: 


—act as Transfer or Co-Trans- 


fer t or Registrar for the 
—. of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or De: 
tary for Reorganization Com- 
mittees. 


The associated companies’ loose-leaf service division 


NEW YORK 
EMPwmE STATE BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 
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Status of 
Unlicensed Foreign Corporations 


Right to Sue 


Where a foreign corporation’s 
activities within a state are lim- 
ited solely to the carrying on and 
furtherance of interstate commerce, 
it has been held that it may main- 
tain actions in the State’s courts 
in connection with contracts made 
with citizens of the state relating 
to such interstate commerce, 
although the foreign corporation is 
not licensed to do business in the 
state. Such is this unanimous 
holding of the Supreme Court of 
the United States and of the State 
courts in which there are decisions 
on this point. This rule is, of 
course, predicated upon the clause 
of the Constitution of the United 
States which grants to Congress 
the right to regulate commerce 
among the several states. 


Where, however, an unlicensed 
foreign corporation has engaged in 
intrastate activities within a for- 
eign state and desires to maintain 
suit within that state in connec- 
tion with contracts made with 
citizens of the state relating to 
such intrastate activities, the “in- 
terstate commerce clause” of the 
Federal Constitution has no appli- 
cation and there is no similar un- 
restricted right to sue accorded 
the unlicensed foreign corporation. 


In fact, by legislation in twenty- 
one states a foreign corporation 
must obtain a license to do busi- 
ness within the foreign state be- 
fore it can proceed with actions 
relating to intrastate business con- 
summated while it was not licensed. 
In seven other states, there is sim- 
ilar legislation and a requirement 
that, in addition, a money penalty 
is to be paid before suit may be 
maintained. 


In eleven states, an unlicensed 
foreign corporation is denied the 
right to maintain actions in the 
state courts in connection with 
contracts made prior to qualifica- 
tion relating to intrastate business, 
even though the suits are insti- 
tuted subsequent to qualification. 

In the remaining nine states, 
while there appears to be no such 
restrictive legislation, the status 
of an unlicensed foreign corpora- 
tion with respect to its right to 
maintain suit on intrastate con- 
tracts, either before or after quali- 
fication, may be said to be somewhat 
doubtful, due to the dearth of judi- 
cial rulings or legislation defining 
such status. In a few of these 
states, the right to maintain suit has 
been specifically denied in isolated 
cases under certain circumstances. 


197 
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Domestic Corporations 


Alabama. 


Under Alabama statutes governing merger and consolidation, 
persons unifying corporations have choice as to whether or not a 
new corporation is to be formed; procedure to be followed is the 
same in either case. The United States Court of Appeals for the 
District of Columbia, in discussing whether the unification of five — 
corporations constituted a consolidation or merger, referred to the 
applicable sections of the Code of Alabama and observed: “So far 
as the statutes show, the Alabama legislature intended to leave to 
persons who wish to unify two or more corporations the choice as 
to whether or not a new corporation shall be formed; and then the 
legislature provided that irrespective of which choice was made, 
the mode of procedure and the results as to powers, disabilities, 
liabilities, rights of creditors and dissenting stockholders, etc. should 
be the same.” In the course of its opinion the court quoted as 
follows from an Alabama decision which brought out the distinc- 
tion between a consolidation and a merger, the decision being State 
v. Atlantic Coast Line R. Co., 202 Ala. 558, 81 So. 60: “Accurate 
logicians very properly distinguished between the meanings of 
‘consolidation’ and ‘merger.’ Strictly speaking, a consolidation 
means the unifying of two or more corporations into a single new 
corporation, having the combined capital, franchises, and powers of 
all of its constituents. And, strictly speaking, a merger means the 
absorption of one corporation by another, which retains its name and 
corporate identity, with the added capital, franchises, and powers 
of the merged corporation.” Alabama Power Co. v. McNinch, 94 
F. 2d 601. H. C. Kilpatrick of Washington, D. C., and Walter 
Bouldin of Birmingham, Alabama, for appellant. Oswald Ryan 
and Dozier A. De Vane of Washington, D. C., for appellees. 


Canada—Ontario. 


The reorganization of Dominion companies is to be effected under 
Dominion legislation, rather than under Provincial legislation. The 
question presented to the Ontario Supreme Court relative to defend- 
ant insolvent Dominion company was whether the reorganization 
of the company was to be effected under the Ontario legislation or 
under the Dominion statutes pertaining to such companies. Point- 
ing out that the Dominion Parliament had legislated with respect to 
the reorganization of such a company under the Companies’ Cred- 
itors Arrangement Act and the Dominion Companies Act, the court 
felt forced to adopt the view, without declaring the Provincial legis- 
lation which had been invoked to be ultra vires, that this legislation 
cannot be applied in the case of insolvent Dominion companies, since 
that field is covered by existing Dominion legislation. Montreal 
Trust Co. v. Abitibi Power & Paper Co. et al., (1938) 1 D. L. R. 548. 
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Illinois. 

Statutory limitation of the right to inspect corporate books to 
stockholders of record for at least six months immediately preceding 
demand, held a reasonable limitation. The Appellate Court of 
Illinois, First District, First Division, has held that the requirement 
that a person shall have been a shareholder for at least six months 
immediately preceding his demand to examine the books of a cor- 
poration, found in section 157.45, c. 32, Ill. Rev. Stat. 1937, is a 
reasonable limitation. It reversed an order which had granted a 
writ of mandamus to one who had been a stockholder approximately 
three months before his demand to inspect the books had been made. 
Neiman v. Templeton, Kenly & Co., Limited, et al., 13 N. E. 2d 290. 
Charles E. Loy of Chicago, for appellants. Jacobson, Merrick, 
Nierman & Silbert (David Silbert and Arthur Altschul, of counsel), 
of Chicago, for appellee. 

Louisiana. 

Prospective incorporators of company whose incorporation was 
never consummated held liable as partners. Plaintiff advanced $250 
under an agreement with defendants, whereby the money was to be 
used to defray the cost of incorporating a company which was to 
refund to plaintiff the amount advanced, together with 500 of its 
shares as a bonus for the use of the money. The incorporation never 
having been consummated, plaintiff sued to recover the $250. It 
was held by the Court of Appeal of Louisiana, Second Circuit, that 
plaintiff had the legal right to require a return of the funds advanced. 
The court also concluded that the defendants’ liability to plaintiff 
was that of partners, saying: “The rule.is well established and 
generally recognized that when persons associate themselves to- 
gether for the purpose of organizing a corporation, but pursue their 
purpose no further, or, if pursuing such purpose to the extent of 
signing valid articles of incorporation, do not thereafter comply with 
conditions precedent to the company’s doing business within the 
state, or, for any other reason, the proposed corporation never ripens 
into legal corporate existence, that the promoters or prospective 
incorporators, whether promoters in strict legal sense or not, are 
responsible as partners for all preliminary contracts and expenses 
incurred in connection with the project.” Wunsch v. Noel et al., 
177 So. 92. Dickson & Denny of Shreveport, for appellants. W. W. 
McDonald of Shreveport, for appellee. 


Where judgment debtor corporation transferred all of its worth- 
while assets in exchange for stock in a new corporation with almost 
identical personnel, satisfaction of judgment was allowed against 
the new corporation. Plaintiff in this action sought to obtain satis- 
faction of a judgment awarded to it in another action against a 
corporation all of whose personal property defendant had taken over, 
defendant issuing in exchange therefor 95 shares of its 100 shares 
to the judgment debtor, and issuing three of the remaining shares 
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to certain of its own officers who had been officers of the judgment 
debtor. The Court of Appeal of Louisiana, Second Circuit, found 
that “the transfer of the important and valuable assets for no con- 
sideration other than the issuance of stock, and the almost identical 
personnel of the two corporations, compel a conclusion that merely 
a continuation of the original debtor resulted from the organization 
and operation of the new corporation, and that the latter is liable 
in this suit.” Marine Oil Co., Limited v. Cutler Bros., Inc., et al., 179 
So. 485. Theus, Grisham, Davis & Leigh of Monroe, G. Frank 
Purvis, Jr., of Rayville and Adam H. Harper of New Orleans, for 
appellant. Warren Hunt and T. J. Coenen, Jr., of Rayville, for 
appellees. 
Michigan. 

A stockholder, who intentionally fails to avail himself of his pre- 
emptive right to subscribe for stock, may not later be placed, by 
decree of court, in the same position with respect to stockholdi 
as the stockholders who exercised their right to subscribe. Plaintiff 
was a stockholder in a Michigan corporation which, finding itself 
in need of capital, amended its charter so as to increase its capital 
stock, the additional shares being limited to subscription by the 
stockholders of the company. Plaintiff was represented by proxy 
at the meeting at which the increase in shares was effected, his 
proxy not voting, however. All but four of the stockholders sub- 
scribed for the new stock, plaintiff being among these four. The 
company, as a result of the receipt of the additional capital graduall 
strengthened its financial position, and about three and one-half 
years later plaintiff instituted this suit in an endeavor to have him- 
self placed on the same footing as those stockholders who had sub- 
scribed for the new stock. The Michigan Supreme Court, in affirming 
a decree dismissing the bill of complaint, said: “In this case plain- 
tiff was given an opportunity to exercise his right to subscribe for 
his proportionate share of the stock made available to stockholders 
of the corporation. He had at least constructive knowledge of all 
actions taken by the corporation and did not see fit to avail himself 
of his right to subscribe to the whole or any part of his proportionate 
share. A reasonable time was fixed within which each stockholder 
should avail himself of this right; the time for such subscription 
was extended; plaintiff had notice thereof and still did not see fit 
to avail himself of the opportunity. We must, therefore, hold that 
he intentionally relinquished his pre-emptive rights.” “It must be 
held that plaintiff, by his waiver of his stock subscription right and 
his subsequent conduct with the knowledge of the facts, acquiesced 
in the corporate acts of the corporation and the acts and conduct of 
its officers and board of directors, and that it would be manifestly 
unjust and inequitable to permit him to succeed in this suit and thus 
place himself on the same plane as those, who by investing their 
money saved the corporation from bankruptcy.” Seaman v. The 
Ironwood Amusement Corporation et al., 278 N. W. 51; Commerce 
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Clearing House Court Decisions Requisition No. 191753. Charles 
M. Humphrey and Charles M. Humphrey, Jr., of Ironwood and 
Rosenburg & Painter of Jackson, for appellant. Edward W. Massie 
of Ironwood and Raymond Turner of Iron Mountain (Miller, Can- 
field, Paddock & Stone of Detroit, on the brief), for appellees. 


Minnesota. 


Complete control of corporation by officer, where stockholders 
acquiesced, held to permit his use of corporate property for his 
individual benefit, where creditors rights were not involved. Where 
the evidence showed a complete domination of a corporation by one 
of its officers, with the acquiescence of its stockholders, and that this 
officer so controlled its affairs that only he received benefits from 
its operations, and also that he made use of the corporation to transact 
his individual business, the Supreme Court of Minnesota refused to 
set aside transactions whereby the corporation’s property was used 
to discharge debts of the officer. In concluding that there was no 
basis shown for a holding that the appropriation of the company’s 
assets by the officer for his personal benefit was unauthorized, the 
court said: “Stockholders of a corporation may by their unanimous 
consent, either by direct act or acquiescence, invest officers of the 
corporation with general corporate powers involving ultra vires acts 
and appropriation of corporate assets to noncorporate purposes, 
where, as here, rights of creditors and violations of law are not 
involved, so that all acts done within the scope of such powers are 
the acts of the corporation, binding upon it and the stockholders.” 
Lake Park Development Co. v. Paul Steenberg Construction Co., 276 
N. W. 651. Orr, Stark & Kidder and Guy W. Kimball of St. Paul, 
for appellant. Samuel Lipschultz of St. Paul, for respondent. 

Persons purporting to act through a defectively organized corpora- 
tion of which they were officers, held not liable, as to each other, 
as partners. Several persons, under the impression that they were 
reviving a corporation which had discontinued business, issued to 
themselves certificates of stock, for which they gave their notes, 
and then held what purported to be a stockholders’ meeting and 
elected directors who in turn elected officers. One of these officers, 
the president, of whom plaintiff was administratrix, advanced money 
to the organization, and this action was instituted by the adminis- 
tratrix against the president’s associates on the theory that the 
parties had been partners and that the defendants were liable as 
such. “Broadly stated,” remarked the Supreme Court of Minnesota, 
“the general rule is that the members of a pretended corporation, 
active as officers and directors thereof, are estopped to deny its valid 
existence for the purpose of holding the stockholders or members 
liable to contribution as partners, or for the purpose of holding them 
personally liable on contracts made by such iow with the corpo- 
ration.” The court concluded that, as between themselves, the 
rights and liabilities of the parties should be determined by the 
terms of their agreement, which was to act as a corporation. A 
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recovery was therefore denied. Kingsley v. English et al.,278 N.W. — 
154. Stinchfield, Mackall, Crounse, McNally & Moore and Leslie — 
Anderson, of Minneapolis (Robert Kingsley of Los Angeles, Cal., 
of counsel), for appellant. Shearer, Byard & Trogner and David 
Shearer of Minneapolis, for respondents. 


New Jersey. 


Court of Chancery rules upon priority of claims against general 
fund of receiver of insolvent corporation. In response to the request 
by the receiver of an insolvent corporation for instructions concern- 
ing the treatment of several classes of claims against the general 
fund in his custody, the Court of Chancery indicated the following 
claims as having priority in the order shown: (1) wage claims for 
work done within two months next preceding the filing of the bill 
and valid claims for payments under the Workmen’s Compensation 
Law accruing within the two months next preceding the appointment 
of the receiver, (2) franchise tax due the state of New Jersey, (3) a 
municipal personal property tax, (4) employer’s contribution due 
under the Unemployment Compensation Law, (5) rent. Decorative 
Utilities Corporation v. National Motors Trucking Corporation, 196 A. 
381. Samuel Dreskin of Newark, for complainant. James L. 
McKenna of Newark, pro se. for defendant. Michael Breitkopf of 
Newark for Julius Stejakowski. Sigmund C. Bernstein of Newark, 
for Milton Zicherman. Osborne, Cornish & Scheck and Emanuel 
G. Scheck of Newark, for Charms Co. 


Notice of insurance policy cancellation held effective where served 
on the statutory agent of the insured, a domestic company. The 
New Jersey Court of Errors and Appeals, in an action contesting 
the effectiveness of the service of notice of the cancellation of insur- 
ance policies made upon the statutory agent of the insured, a 
domestic corporation, at its principal office designated in its certifi- 
cate of incorporation, holds that such service was proper under the 
applicable statutes and accomplished the cancellation sought. George 
I. Marcus, as Trustee in Bankruptcy of Bergen Recreation Centre v. 
Queen Insurance Company of America et al., Court of Errors and 
Appeals, January 26, 1938. Commerce Clearing House Court Deci- 
sions Requisition No. 193415. 


New York. 


Obligation to pay annual dues and charges for use of incorporated 
club’s property and facilities held to continue so long as stock certifi- 
cate is registered in member’s name. Judgment had been recovered 
against the appellant for certain annual dues and charges which 
were due to the respondent corporation for the privilege of using 
its property and club house facilities. In affirming this judgment, 
the New York Supreme Court, Appellate Division, Second Depart- 
ment, said: “The charges for the use of the respondent’s club facili- 
ties are not assessments against the stockholder or the stock but a 
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recurring annual charge which the holder of the stock agreed to 
pay as long as the stock certificate is registered in his name. It 
follows that the question of whether the defendant resigned or not 
is immaterial. His obligation continued until he had, in good faith, 
tendered performance of his agreement, viz.: to offer his stock to 
the plaintiff so that if it desired to exercise its option to purchase 
it might do so, and if it refused to purchase the stock, to offer to 
have the stock transferred to a purchaser reasonably satisfactory 
to the governing body of the club. Until this was done, he con- 
tinued liable for his dues under his contract.” Larchmont Shore Club, 
Inc. v. Field, New York Appellate Division, Second Department, 
February 4, 1938. Commerce Clearing House Court Decisions 
Requisition No. 190641. 


Where stock was held by voting trustees, statutory notice was 
required to be given for special meeting called to elect directors. 
At a time when the entire stock of a corporation was held by votin 
trustees, 48 hours’ notice was given to the stockholders of a-specia 
meeting for the election of directors at which the directors then 
holding office were to be candidates. At the election 240 of the 
245 stockholders voted. The petitioner, a holder of a one-half unit 
of stock, brought this proceeding to review the election, claiming 
it was invalid. The Supreme Court, Special Term, New York 
County, concurred in this, for the reason that the statutory notice 
required by Section 45 of the Stock Corporation Law had not been 
given: A further question raised was whether the voting trustees 
had the power to yield their voting rights to the stockholders. Under 
the voting trust agreement, the voting trustees had the right “to 
exercise all rights of every name and nature, including the right to 
vote and to give any consent in writing in respect to any and all 
shares deposited.” While the court construed this as authority to 
the trustees to waive notice on their own behalf, this language was 
regarded as insufficient to allow the voting trustees to transfer their 
voting rights to the stockholders and at the same time waive provi- 
sions of notice on the stockholders’ behalf. In re Green Bus Lines, 
Inc., 2 N. Y. S. 2d 556. Joseph Heller of New York City, for peti- 
tioner. Arthur Hutter and McInerney, Seligman & Seligman of 
New York City, for respondent Green Bus Lines and directors John 
W. Alexander et al. 


Foreign Corporations 


Illinois. 

Suit by an unlicensed foreign corporation should not be dismissed 
where its Illinois activities were limited to an isolated transaction. 
The lower court, after entering a judgment in favor of plaintiff, a 
foreign corporation not licensed in Illinois, granted a motion to 
vacate the judgment, upon defendant’s alleging that plaintiff was 
not licensed in Illinois and that the transaction out of which the suit 
arose had taken place in Illinois. The Appellate Court of Illinois, 





The Corporation Journal 


TOTTI LL A MAN in Grand Rapids, Michigan, 
lt et TE . 
i ett tT not considered as agent on account 
nois, saying it has no attorney, “Arey 
Indeed yes: There is business 
through a lawyer. There always has 
Are we then—the associated 
law by refusing to represent a cory 
They roughly represent: 


BY THE BLACK LINE A—Totala 


BY THE GRAY LINE B—Totals 


BY THE GRAY LINE Z-—Totala 


The simple explanation of it all is thil 
coming under the supervision of its 
safety for the corporations. So, 

idea that they do not need a lawyer! 
where for their corporate representi i ming 
trouble befalls and a lawyer has to bel 
change to representation over whichiigrwi 
and for most lawyers that means C T 


Hence the relative lengths of t 
elt ae) ee 


tiie HB a Are your corporation clients all Gi 





The Corporation Journal 


COUPLE OF QUESTIONS 


i the fifth corporation I have already formed and for which you were 
slof dealing only with lawyers]...” And writes a corporation in IIli- 
gicting your service sales by limiting your service to attorneys only?” 
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First Division, First District, reversed the order which vacated the 
judgment, for the reasons that only an isolated transaction in Illinois 

y plaintiff was shown, which was not a violation of the statute 
requiring foreign corporations to be licensed, and further, that even 
if it were assumed that the corporation was transacting business 
in Illinois in violation of that statute, the suit should not be dis- 
missed, because plaintiff could proceed with it upon being licensed. 
The court also observed that defendant had given no indication 
that it had a meritorious defense to the suit. Emcee Corporation v. 
George,* 12 N. E. 2d 333. Leonard & Leonard (Don H. McLucas, 
of counsel), of Chicago, for appellant. H. Kay George of Chicago, 
pro se. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois, page 511 


Iowa. 


Unlicensed foreign corporation entering into contract within Iowa 
is denied, by statute, right to enforce contract in state courts. Sec- 
tion 8427 of the Iowa code of 1935 provides that: “No foreign stock 
corporation doing business in this state shall maintain any action 
in this state upon any contract made by it in this state unless prior 
to the making of such contract it shall have procured such permit.” ° 
Plaintiff corporation, not having a permit to do business within 
Iowa, sought to enforce a conditional sales contract entered into 
in that state for the sale of certain machinery and appliances. The 
Supreme Court of Iowa upheld a judgment for the defendant, saying: 
“The evidence shows that plaintiff was doing business in the state 
of Iowa, and the facts in this case bring it squarely within the pro- 
hibition of our statute.” Actino Laboratories, Inc. v. Lamb,* 278 
N. W. 234. Brown & Brown of Des Moines, for appellant. Guy A. 
Miller of Des Moines and John Eldred Don Carlos of Greenfield, for 
appellant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Iowa volume, page 524. 


Missouri. 

Foreign corporation, engaged in interstate commerce, held not 
required to be licensed to do business in order to maintain suit on 
contract in furtherance of such interstate commerce. Shipments of 
pipe were made on consignment to defendant in Missouri from plain- 
tiff’s factory in Ohio and title was to remain in the plaintiff until 
sales were made to defendant’s customers. The minimum sale price 
was controlled by plaintiff. There was no warehouse or stock of 
pipe maintained by the plaintiff in Missouri. The defense being 
merely that plaintiff was not entitled to maintain this action for the 
reason that the business it did, out of which the account sued upon 
grew, was transacted in Missouri by plaintiff as an unlicensed for- 
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eign corporation, the Kansas City Court of Appeals, in affirming a 
judgment directed for plaintiff, said: “Under the contract between 
the parties the relationship between them was that of principal and 
factor and such relationship without more does not make the factor 
such an agent of the principal that it can be said that he is conducting 
the business of the principal in the state where the sales take place. 
Concluding the business carried on was interstate in character, it 
was held plaintiff was not required to procure a license to do busi- 
ness in the state in order to engage in such business. Republic Steel 
Corporation v. Atlas Housewrecking & Lumber Corporation,* 113 
S. W. 2d 155. Wm. J. Gilwee of Kansas City, for appellant. Newbill 
& Brannock of Kansas City, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Missouri volume, page 1 


New Mexico. 


Deed of trust designating unlicensed foreign corporation trustee 
of New Mexico real estate held valid; statutes do not render con- 
tracts of unlicensed foreign corporations void. A New Mexico 
corporation secured certain of its bonds by executing and delivering 
a deed of trust to a Chicago, Illinois, trust company and an indi- 
vidual as trustees, by which real estate in New Mexico, owned by the 
corporation, was conveyed. The trust company, never havin 
obtained a permit to do business in New Mexico, it was contend 
that the deed of trust was void. The Supreme Court of New Mexico, 
however, reached the conclusion that the deed of trust was not void, 
as there was no specific statutory provision to the effect that con- 
tracts of unlicensed foreign corporations are invalid. The court also 
expressed a doubt as to whether the appointment of the trustee 
could be regarded as “transacting business” in New Mexico. Niblack 
et al. v. Seaburg Hotel Co. et al., 76 P. 2d 1156. Hugo Seaburg of 
Raton and Reid & Iden of Albuquerque, for appellants. L. S. Wilson 
of Raton and Irving B. Campbell of Chicago, IIl., for appellees. 


Taxation 
Alabama. 


Value of plant leased from another corporation is not to be included 
in basis of franchise tax; accounts receivable arising from Alabama 
operations held properly included. The Alabama franchise tax as 
applied to foreign corporations is at the rate of $2 on each $1,000 of 
the actual amount of capital employed in the state. Appellee Dela- 
ware company operated in Alabama a manufacturing plant leased 
to it by an affiliated Alabama company and instituted this action 
to review an assessment in which the value of the plant leased by 
it had been included in the amount determined to be its capital 
employed in the state used as the basis of its franchise tax. The 
Supreme Court of Alabama affirmed a ruling of the lower court to 
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the effect that the amount invested in the plant by the Alabama 
company was improperly included in the basis of the appellee Dela- 
ware company’s franchise tax, feeling that the corporate entities 
should not be disregarded for franchise tax purposes. The court 
concluded that accounts receivable arising from a corporation’s 
Alabama operations constitute “capital employed in Alabama” sub- 
ject to the franchise tax. State v. Pullman-Standard Car Mfg. Co.,* 
179 So. 541. A. A. Carmichael, Atty. General, Francis M. Kohn 
and Walter J. Knabe, Asst. Attys. General, and Erle Pettus, Jr., 
Special Assistants, of Birmingham, for appellant. Cabaniss & 
Johnston and Jos. F. Johnston of Birmingham, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama volume, page 1539. 


California. 


Corporation engaged in interstate commerce, having general 
agents in state, held obliged to collect the use tax, to register as a 
dealer and to file reports. The United States District Court, South- 
ern District of California, Central Division, has held that a foreign 
corporation, not licensed in California, but having two general agents 
in that state who were given the exclusive right to solicit orders in 
that state, which were approved in Illinois, from which state ship- 
ments were made to the California customers, could be required to 
be registered as a dealer and to collect the use tax and file reports 
in that connection. Felt and Tarrant Manufacturing Co. v. Corbett 
et al.,* United States District Court, Southern District of California, 
Central Division, January 11, 1938. Commerce Clearing House 
Court Decisions Requisition No. 191253. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 620 


Federal. 


A stock dividend is subject to an original issue tax; value of stock 
for purposes of tax may be measured by market value as evidenced 
by sales on stock exchange on date of issuance. An original issue 
tax was assessed upon the issuance, by plaintiff Delaware corpora- 
tion, in October, 1929, of new shares of no-par value stock to its 
stockholders, share for share, according to the number of its no 
par shares outstanding, there being a transfer made of $1 for each 
share of the new issue from the surplus account to the capital account. 
The United States Circuit Court of Appeals, Second Circuit, regarded 
the transaction as the issuance of a stock dividend, rather than as 
a “split-up” and noted that “The Treasury Regulations have long 
classified a stock dividend as an ‘original issue.’” Continuing, the 
court said: “So far as we are informed, no court has ruled upon 
the taxability of a stock dividend issue, although dicta in favor of 
it can be found. The validity of the regulation appears too clear 
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for dispute; and subsequent re-enactment of the stamp tax provi- 
sions indicates that Congress was content with the departmental 
interpretation.” A further question being whether the basis of the 
tax should be the amount converted from surplus to capital, or the 
actual value of the stock at the time of its issuance, the court pointed 
out that the statute lays a tax on the actual value of the stock, 
and that the actual value was “what a seller could readily get for 
it in cash from willing purchasers.” The Commissioner was upheld 
in measuring the value of the stock by the market value as evi- 
denced by sales on the New York Stock Exchange on the date the 
certificates were issued. W. T. Grant Co. v. Duggan,* 94 F. 2d 859. 
Wollman & Wollman (Edward S. Seidman and Achilles H. Kohn, 
of counsel) of New York City, for appellant. Lamar Hardy, U. S. 
Attorney, (George B. Schoonmaker, Asst. U. S. Atty., of counsel) 
of New York City, for appellee. (Note: We are informed by counsel 
for the appellant that a further appeal is not contemplated in this case.) 


* The full text of this opinion is printed in the Standard Federal Tax Serv- 
ice—1938—Yf 9111. 


New York. 


Foreign corporation, discontinuing business in state subsequent to 
receivership, held by Federal court not liable thereafter to franchise 
tax, where administrative department had been informed corporation 
had no assets in state. In reviewing the liability of a foreign cor- 
poration to the payment of the New York franchise tax imposed for 
the privilege of doing business in the state, the United States Dis- 
trict Court, Eastern District of Pennsylvania, expressed the view that 
a state may not tax a foreign corporation for the privilege of doing 
business, “unless it appears either that the foreign corporation has 
asked for and received the privilege or that it actually did business 
in the taxing jurisdiction. Otherwise a state could tax all the foreign 
corporations in the country for ‘the privilege’ of doing business there.” 
The court also remarked that “where a foreign corporation in one 
year transacts business in a state and is taxed thereon, the liability 
does not carry over for all time, in the absence of an application by 
the corporation for the privilege.” Applying these views, the court 
concluded that a foreign corporation, which had carried on business 
in New York prior to receivership, did not continue liable for the 
franchise tax indefinitely thereafter, where the receivers did not 
appear to have transacted any business in New York or to have 
requested the privilege of so doing, but had, on the contrary, in- 
formed the administrative department that the ancillary receivership 
had been dissolved for lack of assets in New York. Mauney Steel Co. 
v. Rosanna Milla, Inc.,* United States District Court, Eastern District 
of Pennsylvania, March 14, 1938. Commerce Clearing House Court 
Decisions Requisition No. 193043. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 1121. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Feperat. Docket No. 886. Harry E. Wiese v. Commissioner of 
Internal Revenue, 93 F.2d 921. (The Corporation Journal, May, 1938, 
page 182.) Federal income tax—withdrawal of corporate profits as 
dividend or loan. Appeal filed, March 19, 1938. Writ of certiorari 
denied, April 25, 1938. Rehearing denied, May 23, 1938. 

Inpiana. Docket No. 641. J. D. Adams Manufacturing Company 
v. Storen et al., 7 N. E. (2d) 941. (The Corporation Journal, June, 
1937, page 424.) Validity of Indiana Gross Income Tax Law as 
applied to gross income of an Indiana corporation derived from inter- 
state and foreign commerce. Appeal filed, December 17, 1937. 
Probable jurisdiction noted, January 10, 1938. Argued March 30 and 
31, 1938. Revised in part and affirmed in part and cause remanded, 
May 16, 1938. The tax cannot be constitutionally applied to Indiana 
corporation’s sales of its manufactured product in interstate or foreign 
commerce. 


* Data compiled from CCH U. S. Supreme Court Service, 1937-1938. 


Regulations and Rulings 


Missourtr—The State Auditor has ruled that payments made by 
employers to the Federal Government for unemployment compensation 
and for old age benefits, and levied as excise taxes by the Federal Gov- 
ernment, and payments made by employers as contributions to the 
State Unemployment Compensation Fund, and levied as excise taxes 
by the Federal Government, are deductible as taxes in the filing of 
Income Tax Returns to the State of Missouri by the employer. (Missouri 
CT, J 1537.) 

Nortu Carotina—The Attorney General of North Carolina has 
ruled that when an amendment to the charter of a foreign corporation 
is filed increasing its capital stock, no charge in addition to the $5 filing 
fee can be made in a case in which the corporation has already paid the 
maximum fee of $500. (North Carolina CT, 414.) (Note: This isa 
revision of a previous opinion noted in The Corporation Journal, 
February, 1938, page 113.) 

TENNESSEE—The Attorney General has indicated that an applica- 
tion for extension of time in which to file the franchise tax report 
should be made at least fifteen days before the due date, July 1, in 
accordance with the regulation of the Commissioner of Finance and 
Taxation to that effect, which has the force of law. (Tennessee CT, 
{ 1981E.) 

Wisconsin—The Wisconsin Tax Commission, Income Tax Divi- 
sion, has expressed the view that the privilege dividend tax rate is 
2%% whether the corporation deducts the tax or assumes payment of 
it. (Wisconsin CT, J 19-007.) 

Wyominc—When an automobile dealer sells a car to his agent, 
that is a retail sale on which the sales tax is due. (Opinion of Attorney 
General, Wyoming CT, { 7825.) 
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Some Important Matters for 
June, July, August, September and October 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Bulletins of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding all 
state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corpora- 
tion Trust Company or € T Corporation System. 

Arizona—Report to Corporation Commission and Registration due 
during June.—Domestic and Foreign Corporations. 

Arkansas—Anti-Trust Affidavit due on or before August 1—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.— 
Domestic and Foreign Corporations. 

CaLiForNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second instalment due 
on or before September 15.—Domestic and Foreign Corporations. 

Connecticut—Annual Report due on or before August 15 (if corpora- 
tion was organized or qualified between July 1 and December 
31).—Domestic and Foreign Corporations. 

DeLtawarE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

FLorrpa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before Novem- 
ber 1—Domestic and Foreign Corporations. 

Ipano—Annual Statement due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Annual License Tax due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Itt1nors—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Inprana—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Iowa—Annual Report due between July 1 and August 1—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Increase due at the time 
of filing the Annual Report in July—Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 
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Kentucky—List of Resident Stockholders and Bondholders due on or 
before August 1—Domestic and Foreign Corporations. 

LoutstanA—Franchise Tax Report and Tax due on or before October 
1.—Domestic and Foreign Corporations. 

Matne—Annual Franchise Tax due September 1 ; delinquent one month 
later—Domestic Corporations. 

MaryLtanp—Annual Franchise Tax due on or before August 1.—Domestic 
and Foreign Corporations. 

Massacuusetts—Second Instalment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 

Micuican—Annual Report and Franchise Tax due during July and 
August.—Domestic and Foreign Corporations. 

MisstssrpP1—Annual Report and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more 
persons in Mississippi. 

Annual Franchise Tax Report and Tax due on or before 
July 15.—Domestic and Foreign Corporations. 

Missouri—Annual Statement, Registration and Anti-Trust Affidavit 
due during July—Domestic and Foreign Corporations. 

Montana—Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 

Nesraska—Annual Report and Fee due on or before July 1—Domestic 
Corporations. 

Annual Report and Fee due during July.—Foreign Cor- 
porations. 

Annual Statement due on or before September 15.—Foreign 
Corporations. 

Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax due in August——Domestic Corporations. 

Franchise Tax Return and Tax due on or before August 15. 
—Foreign Corporations. 

Nort Carotina—Annual Franchise Tax Report and Tax due on or 
before July 31—Domestic and Foreign Corporations. 

Norte Daxota—Corporation Report due during July.—Domestic and 
Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 

Oxn1o—Annual Franchise Tax due on or before July 15.—Domestic and 
Foreign Corporations. 

Retail Sales Tax Returns and Vendors’ Excise Tax due on 
or before July 31—Domestic and Foreign Corporations. 

Oxtanoma—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before August 
31,—Domestic and Foreign Corporations. 
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Orecon—Annual Report due during June.—Domestic and Foreign Cor- 
porations. 

Annual License Fee due within 30 days after July 15— 
Domestic Corporations: 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope Istanp—Corporate Excess Tax due July 1; delinquent after 
July 15.—Domestic and Foreign Corporations. 

Semi-Annual Report to Department of Labor due in October 
and April—Domestic and Foreign Corporations employing five 
or more persons in Rhode Island. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment 
(filed with and paid to Commissioner of Finance and Taxation) 
due on or before July 1—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax (filed with and paid to 
Secretary of State) due on or before July 1—Domestic and 
Foreign Corporations. 

Excise Tax Report and Tax due on or before July 1.— 
Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before 
July 1—Domestic and Foreign Corporations. 


Unitep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively—Domestic Corpora- 
tions and Foreign Corporations having offices or places of business 
in the United States. 

Capital Stock Tax Return and Payment due on or before 
July 31—Domestic and Foreign Corporations. 


Utan—Annual Report to the Industrial Commission due in July.— 
Domestic and Foreign Corporations employing 3 or more per- 
sons in Utah. 


WasHINGTON—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 


West Vircin1ta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. - 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal places of business or chief works are located 
in other states. 

Quarterly Gross Income Tax Returns and Payments due 
on or before July 30 and October 30.—Domestic and Foreign 
Corporations. 


Wisconsin—Second instalment of Income Tax due on or before August 
1.—Domestic and Foreign Corporations. 


Wyominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Compan 

publishes the following supplemental pamphlets and forms, any of whi 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


We've Always Got Along This Way. This is a 24-page pamphlet giv- 
ing brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with corporate rep- 
resentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustra- 
tions, the exact steps through which a stock certificate goes in being transferred 
from one owner to another by an experienced transfer agent—purpose being to 
enable any corporation official to judge more accurately whether or not his own 
company should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
ployes as corporate representatives are sometimes left defenseless in personal 


damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation, completely 
revised to refiect the changes made by the amendments of 1937. 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 


classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 
corporations of our own day. A sixteen-page pamphlet for both laymen and 
lawyers. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 


A 168-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 





The “Tax Dictionary” 
for All State Taxes— 


CCH 
STATE TAX GUIDE 


SERVICE 


Always 
Up-To-Date 


Essentially, the 

CCH STATE TAX 

GUIDE SERVICE 

is a companion Service 

to its “big brothers” 

in the Corporation 

Tax Service State and 

Local family. It is 

especially designed for the Tax Man concerned not only 
with his “home state” but who also has collateral tax 
interests in other states for which he does not require the 
encyclopedic coverage of individual Corporation Tax 
Service State and Local volumes. 


To this end, the CCH STATE TAX GUIDE SERVICE 
gives him in outline and reasonable detail a panoramic 
picture of the — and taxing systems of all states from 
Alabama through Wyoming, including for good measure 
the District of Columbia as well. And the picture is com- 
plete. In concise summary form and quick-finding charts 
and tables, the whole story of the tax structures and taxes 
in each and every state is clearly portrayed: 1) by states, 
and 2) by taxes. 


The Service is unbelievably compact, comprehensive, 
and convenient. Everything necessary or helpful, within 
the compass of this Service, is carefully and effectively 
presented. Non-technical discussions of the basic prin- 
ciples of taxation generally—clean- -cut analyses of the lim- 
itations placed upon a state’s taxing powers by federal 
and state constitutions—thumbnail sketches outlining the 
general scope and application of each type of state tax— 
and individual state Tax Calendars of important tax dates 
round out this informative and helpful Service. 


Kept to-date by continuing loose leaf reports. 


May We Send You Complete Details? 


CHICAGO WASHINGTON 


EMPIRE STATE BLOG. 205 W. MONROE Sr. MUNSEY BLDG. 
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A Recipe for 


Statutory 


Representation 


Take one part BUSINESS ORGANI- 
ZATION—for painstaking, plodding, 
systematic detail work in forwarding 
information, papers,forms . . . Add 
one part REPORTERS’ ALERTNESS 
—constant, up-on-the-toes, open-ear, 
open-eye watching—for new laws, new 
regulations, new official attitudes, court 
decisions . . . Stir in one part 
EXPERIENCE — forty-six years of 
doing for lawyers the business jobs 
lawyers need done for them, in the way 
lawyers like . . . Mix well and you 
have Statutory Representation— 
CT style! 
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